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JURISDICTIONAL STATEMENT

The appellant, Randall Knese, was convicted in St. Charles County Circuit Court
of attempted forcible rape, 8566.030 RSM 01994, and first degree murder, 8565.020, of
his wife, and was sentenced to death. This Court affirmed his convictions and sentence
in Sate v. Knese, 985 SW.2d 759 (Mo.banc1999). Appellant filed a motion for post-
conviction relief under Rule 29.15, which was denied after hearing, in the Circuit Court,
and he appeals from that decision. Because a death sentence was imposed, this Court has

exclusive appellate jurisdiction. Art. V, 83, Mo.Const. (as amended 1982).



STATEMENT OF FACTS

As this Court’s opinion in State v. Knese, 985 SW.2d 759, 764 (Mo.banc 1999)
describes in detail, Randy Knese killed his wife, Karin, in late March, 1996. On March
22, Karin and their young son had gone to her sister-in-law’s house because she was
angry about Randy’s drug use. (Tr345-46)." When Karin returned home, she told Randy
that he should leave the home and the two retired to sleep in separate rooms, Karin on the
living room couch. (Tr346). Randy awakened early that morning, ingested cocaine, and,
about an hour later, approached Karin, wanting to talk, but she didn’t want to. (Tr347-
48). He laid down beside her, continuing to talk and touch her, but she pushed him off
the couch. (Tr348). He again laid down and attempted to engage in foreplay and, when
Karin protested, he removed her pants and panties. (Tr348). He attempted to have sex
with her. (Tr348). He later told police Karin then went “ballistic” and they began to
fight. (Tr348). Karin screamed “rape,” and Randy then put one hand over her mouth
while squeezing her neck with the other. (Tr348-49). She swung a glass lampshade at
him but he blocked it, shattering it. (Tr349). Shetook a piece of the glass and swung

again, cutting Randy’s palm. (Tr349). Randy took the glass, slashed her neck, and they

! Record references are as follows: Trial transcript: (Tr); Suppression hearing: (ST);
Legal file: (LF); Post-conviction transcript: (PCRTr); Post-conviction legal file:
(PCRLF); Movant’s Exhibits: (MEx). Randy requests that this Court take judicial notice
of its own files, specifically the record on direct appeal in Sate v. Randy Knese,

S.Ct.80225, as did the motion court. (PCRTr14).



fell to the floor, where Randy began to strangle her. (Tr349). She retaliated, putting a
finger in his eye and he head-butted her in response. (Tr349). Randy then stood, kicked
her head, and stood on her head for what he believed was five or ten minutes. (Tr349-50).
Karin died from manual strangulation and probable suffocation, causing asphyxiation.
(Tr515-16,527-28). The pathologist opined that sexual assault was probable since Karin's
body was prone, partialy nude, her legs were spread and Randy was close to her when
she died. (Tr526-72).

In penalty phase, Randy’s lawyer called him, his parents, uncle, older brother, a
neighbor and two friends. (Tr757-786). They testified on direct for an average of two
transcript pages. (Tr757-786). The jury convicted Randy of both counts and, in
accordance with the jury’ s verdict, the court sentenced Randy to death. (LF129-
30,146,183-86).

Randy timely filed a post-conviction action and appointed counsel filed an
amended motion. (PCRLF9-23,28-592). The state moved to dismiss without an
evidentiary hearing (PCRLF593-615) and then to strike the amended motion
(PCRLF616-17). The court took the motion to strike under advisement and sustained, in
part, the motion to dismiss, dismissing Claims 8-9 (ab,c,d,ef,j,k,I,m,n,0,p,q,r,s,t,u,v).
(PCRLF660-61). The state thereafter again moved that Claims 8-9(g,h,i), challenging
Wendt’ s failure to investigate and present mitigation evidence; failure to present evidence
of Randy’s good adjustment in jail, under Skipper v. South Carolina, and failures to
challenge the inadequate voir dire and to move to strike various jurors, be denied without

a hearing. (PCRLR745-750). The court granted an evidentiary hearing on those claims,



but required that all penalty phase witness testimony be presented by deposition.
(PCRLF779).% Counsel filed exhibits and depositions, according to the court’s order,
and, on March 20, 2001, a hearing was held at which defense counsel, Bob Wendt,
testified. (PRCTr4 et seq).

Wendt first met Randy at the jail afew days after the offense, having gotten the
case as areferral from his secretary. (Wendt depo34;PCRTr16). Wendt was licensed in
1967, but surrendered his license on January 1, 1981° and was finally reinstated in May,
1989. When Randy’s parents hired Wendt, 95% of his caseload dealt with the Federal
Employees Liability Act. (Wendt depoll;PCRTr16). Since 1989, aside from Randy’s
case, he only jury-tried one other criminal case and handled a maximum of 20 criminal
cases total. (Wendt depo29;PCRTr19). Of those cases, only Randy’s involved violence.
(Wendt depo30). He never specialized in criminal defense, but had tried several capital
cases before 1980. (Wendt depo21-23;PCRTr17). Randy’s was the only bifurcated death
penalty case he ever handled. (Wendt depo25;PCRTr17). Wendt attended no criminal
law CLE’s after 1992. (Wendt depo30;PCRTr19).

Wendt worked alone on Randy’s case, obtaining help from no lawyers, paralegals,

law students, or law clerks. (Wendt depo40-41;PCRTr21). He “might have” hired an

2 The Court aso considered Wendt’ s deposition.
3 Mr. Wendt apparently lost his license for “conspiracy to effectuate the escape of a

federal prisoner.” http://www.usdoj.gov/opa/pardonchartlst.html. The motion court

stated he was aware of Mr. Wendt’s problems. (PCRTr20).

10



investigator, but had no investigative assistance with penalty phase. (PCRTr21-23).
Wendt spent less than 200 hours working on Randy’s case, and could have spent as few
as 60. (Wendt depo39-40). Wendt met 10-15 times each with the prosecutor and his
assistant, discussing the possibility of a deal. (Wendt depo47-50). He met 10-12 times
with Randy, and discussed the evidence with him. (Wendt depo56-57). He gathered
“information with respect to people that we might use in the penalty phase if it came to
that.” (Wendt depo57).

Wendt hired a psychiatrist, Dr. Wolfgram, to obtain information about Randy’s
mental state at the time of the offense. (Wendt depo62). He intended to use Dr.
Wolfgram in both phases. (Wendt depo65). He may or may not have sent Wolfgram the
police reports for him to use in reaching his conclusions. (Wendt depo63). He decided
not to call Wolfgram because he believed more harm than good could result. (Wendt
depo65).

When Wendt first met Randy a few days after the offense, Randy seemed to bein
a state of shock and still under the influence of drugs—his thought processes were
jumbled and flighty and it was difficult for him to carry on alogical, coherent, free-
flowing conversation. (Wendt depo34-36). Wendt didn’t believe Randy could have
knowingly and intelligently waived his Miranda rights when he gave statements to the
police since, when he saw him three days post-offense, he still wasn’'t lucid. (Wendt
depo70). Hedidn't request MAI-Cr3d 310.06, informing the jury not to consider
involuntary statements, because, since Randy didn’t contest having shot Karin, he didn’t

believe the involuntary nature of the statements was relevant. (Wendt depo75). He
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believed, however, that the state would “have had a very difficult time proving murder in
the first degree without the statement.” (Wendt depo78).

Wendt believed that he had gotten Randy’ s hospital records to show that, when he
made statements, he was very confused. (Wendt depo80). He interviewed nobody from
the hospital about the circumstances of Randy’ s statements or his mental or physical
condition. (Wendt depo80). He had no legitimate reason for not interviewing them.
(Wendt depo8l).

Wendt’ s trial theory was that Randy killed Karin in self-defense because he
believed that it is a“very effective defense.” (Wendt depo87). He didn’t consider getting
photographs of Randy’ s wounds, although he believed their presence all over Randy’s
body supported that theory, and he never asked a doctor to examine Randy to see if the
wounds resulted from the struggle or from falling onto the road. (Wendt depo88-91). He
believed the most problematic part of the state’s evidence was that Randy stood on
Karin's throat for 5-10 minutes. (Wendt depo95). He did not contest that fact, although
Dr. Wolfgram’s deposition stated it was physically impossible, and he didn’t seek another
expert to support that position. (Wendt depo95-96).

Wendt believed that Randy was a “good kid” and was different from any other
criminal client that he'd had because he had had virtually no other problems, and was
courteous, honest, reliable, trusting and generous. (Wendt depol112; PCRTr49-50).

Wendt spent only 10% of his preparation time on penalty phase, and figured he
spent less than ten hours. (PCRTr72). He subpoenaed four or five witnesses for the

whole trial. (Wendt depo69). He obtained information about Randy’ s background from

12



Randy and his parents, spending at most 2-3 hours with Randy and not talking with his
parents until very close to trial because he was satisfied he had everything he needed and
just wanted them to help decide whom might be called in penalty phase. (Wendt
depol103-04). He talked briefly with Randy’ s parents about background, just asking them
to confirm what Randy told him and how they would prove it. (Wendt
depol16;PCRTr50-51). He only talked to Randy, his parents and his brother, Ralph;
doing nothing to corroborate what Randy told him of hislife, and “whatever he or his
parents told me, | believed.” Wendt depo104-05). Although the Kneses had a limited
amount of money, “to the extent that it [penalty phase] was inadequate, | don’t think
money had anything to do with it.” (PCRTr52).

Wendt obtained no records about Randy’s life before the offense. (Wendt
depol08). He knew that records like school records were “critically important” but
didn’t obtain them because “Number one, | knew it wasn't going to be contested. And
number two, | think | told you | only spent maybe a maximum of a few hours preparing
the penalty phase. Where are you going to gather those kinds of records in two hours?’
(Wendt depol22-23). He noted it would have been more effective to obtain documentary
or tangible evidence about Randy’s life. (Wendt depol25). He did “very little”
investigation of Randy’s life in jail, interviewing nobody. (Wendt depo110).

Randy’ s parents “probably” told him that Randy was an exemplary inmate but he
didn’t consider showing Randy’s good adjustment. (Wendt depol11). Wendt knew that
Randy was doing “remarkably well”. (PCRTr74). He remembered that Randy had

volunteered for ajob whilein jail yet presented no evidence of his good conduct.
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(PCRTr79). While he knew that Randy had started a Bible study group and pursued
Bible correspondence courses, he never considered presenting that information. (Wendt
depoll13-14). He believed that Randy’s religious beliefs were not a “convenient”
jailhouse conversion but were the real thing. (PCRTr75).

Wendt didn’t prepare anyone pre-trial for their penalty phase testimony and they
had only a limited amount of time to talk pre-penalty phase. (Wendt depol17). He spoke
to some witnesses briefly by phone and some he spoke to just before they testified.
(PCRTr55-56). He questioned whether he had spent adequate time developing
information from those he contacted and from additional witnesses. (Wendt depo118).
The motion court stated, when Wendt acknowledged that he had not spoken to some 21
neighbors, friends, family and coaches of Randy, “Let me stop you right here. Just to say
if you think for one minute that | would allow you, if you put on a parade of witnesses
like that in the penalty phase, you are wrong. | would not have allowed you to trapes
[sic] al of those witnesses in here.” (PCRTr63).

Randy presented for the motion court’s consideration deposition testimony from
family and friends, including Charles Stock, Ralph Knese 111, Stanley Miller, Janet
Chalupny, Cindy Lane, Jane Knese, Robert Sutter, Scott Langelier and Shirley Harvey.
(Stock,RKnesell1,Miller,Chalupny,L ane,JK nese,Sutter,Langelier, Harveydepos). They
testified that Randy’ s parents provided little supervision and interest in his life (Stock
depo510-11,516,520; RKnesel Il depo334,336-39,359-61,423-24; Chalupny depo269-
72,275-78; Harvey depo38-39; JKnese depo667-68). They testified that Randy was an

atar boy and involved in church. (Chalupny depo269-70; Sutter depol73; Langelier
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depo90-91; JKnese depo633; Harvey depo35). They testified about Randy’ s sports
activities, his teamwork, and his lack of violence. (Harvey depoll; Chalupny depo269-
275; Sutter depol77-78; Langelier depol18). They testified about Randy’s devastation
when his best friend, Mike Chalupny, was decapitated in a car accident, and Randy never
received support or counseling to deal with this traumatic event. (JKnese depo682;
Harvey depo44-49; Sutter depol80; Langelier depo94,123; Chalupny depo279).

Randy also presented the deposition testimony of witnesses who could have
testified about his good conduct in jail. (Kleeschulte Wade,Wilson,Gruber depos). They
testified that Randy was inspirational for other inmates, causing them to re-think the
paths their lives were taking. (Kleeschulte depo555-56;Wade depo585-86). They
testified that Randy was a peacemaker in jail, mediating disputes and helping guards to
maintain order. (Wade depo586-87; Wilson depo609,611; Kleeschulte depo557-58).
They testified that Randy volunteered for work in the jail. (Wilson depo610). They
testified about his strong faith in God and his Bible studies that he shared with those
around him. (Gruber depo459-68,482-83,490-91; Wilson depo604-08; Kleeschulte
depo550-51).

Wendt did not voir dire on Randy’s right not to testify and didn’t submit MAI-
Cr3d308.14 because, during voir dire, he hadn’t yet decided if Randy would testify, and
he believed that the instruction merely highlights that the defendant didn’t testify. (Wendt
depol36-38;PCRTr48).

Wendt’s sole preparation for voir dire was to read the juror questionnaires, some

of which he received the morning of trial. (Wendt depo139;PCRTr23). He did not ask
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Judge Cundiff for additional time to review the just-received questionnaires. (Wendt
depol140;PRCTr27). During trial, he concluded that Dennis Gray, the foreman, was
opposed to Randy, and, when the jury announced its death verdict, Gray smirked. (Wendt
depol42-43). Wendt immediately thereafter perused Gray’s questionnaire, which stated
he favored public executions and most admired Oliver North. (Wendt depol144-45;
MEx41). When he saw Gray’s answers, “| about vomited” (Wendt depol164;PCRTr27)
because “I missed it and there is no chance that | would have left him on ajury if I would
have seen it ahead of time.” (PCRTr28,31). Had Wendt read Gray’s questionnaire pre-
voir dire, “he would have been my first strike... The mistake in this case, | believe, is the
most egregious mistake I’ ve ever made in the trial of acase. It could well have had
catastrophic consequences for my client and there’s no excuse for it.” (Wendt depol45-
46). Wendt didn't ask Gray his views on the death penalty because he hadn’t seen Gray’s
responses. (PCRTr34). He made no decision not to ask Gray about his views because he
hadn’t seen the questionnaire. (PCRTr34). Even though Gray asserted on voir dire that
he could be fair and impartial, Wendt still would have wanted to strike him based on his
guestionnaire responses. (PCRTr89-91). If nothing else, he would have used a
peremptory to challenge Gray. (PCRTr90).

Wendt also reviewed Juror Richard Maloney’s questionnaire post-trial and,
finding that Maloney disfavored “endless appeals,” “parole board,” and “good time,”
“clergy to pamper akiller”, and that “If heis found guilty, do it,” he “can’t imagine that |
would have left this person on, had | seen those answers.” (Wendt depol48-

52;PCRTr38). He was “flabbergasted” by Maloney’s answers (Wendt depol57) and
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believed that he had either not read the entire questionnaire or had missed his answers.
(PCRTr36). He stated that “for any crimina defense lawyer...to leave a man who
responds like he did...is just an egregious error, and especialy in a case like this’

because a person with those views doesn’t have “a ghost of a chance of being fair and—
fair and impartial.” (Wendt depo169-71;PCRTr42). If nothing else, he would have used a
peremptory to challenge Maoney. (PCRTr100).

Wendt stated that pre-trial he didn’t spend adequate time and didn’t request it to
review the questionnaires. (Wendt depol53). He believed that not requesting adequate
time to review the questionnaires or not catching the information in them was
“inexcusable.” (Wendt depol72-73).

Following the evidentiary hearing, the motion court denied relief on all of Randy’s

claims. (PCRLF803-43)." This appeal follows.

* To avoid needless repetition, the court’s findings are set forth in the arguments.
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POINTSRELIED ON

. JURORS SHOULD HAVE BEEN STRUCK

Themotion court clearly erred in overruling Randy’s claim that counsel was
ineffective for inadequately and incompletely voir diring venir eper sons and not
striking biased and unqualified jurors, like Dennis Gray and Richard Maloney,
becausethisviolated Randy’srightsto due process, a fair trial beforeafair and
impartial jury, effective assistance of counsel and freedom from cruel and unusual
punishment under the Fifth, Sixth, Eighth and Fourteenth Amendmentsto the
United States Constitution in that Wendt failed to review juror questionnaires or
ask the court for sufficient timeto review them beforejury selection. Had he done
so, hewould have discovered that Gray and Maloney held viewsrendering them
unqualified to serve—since they thought laws are “ way too soft” on criminals;
favored public executions; revered Oliver North; disfavored “endless appeals,” last
meals and “ clergy to pamper aKkiller.” If he had questioned them further, he would
have moved to strike them for cause or peremptorily.

Morgan v. lllinois, 504 U.S. 719 (1992);

Williamsv. Taylor, 120 S.Ct. 1495 (2000);

Strickland v. Washington, 466 U.S. 668 (1984);

Satev. McKee 826 SW.2d 26 (Mo.App.,W.D.1992).
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II. INADEQUATE VOIR DIRE

Themotion court clearly erred in denying Randy’ s claim that counsel was
ineffective for conducting an inadequate voir dire because counsel’ sactionsviolated
Randy’srightsto due process, effective assistance of counsel, a fair and impartial
jury and freedom from cruel and unusual punishment under the Fifth, Sixth,
Eighth, and Fourteenth Amendmentsto the United States Constitution in that
counsel didn’t ensure that veniremember s be asked whether they could consider the
full range of punishment—including life without par ole—and whether they were
automatic death penalty jurors. Randy was prejudiced because hisjury contained
member s who could not be fair and impartial.

Morgan v. lllinois, 529 U.S. 719 (1992);

Sate v. Nicklasson, 967 S.W.2d 596 (M o0.banc1998);

Wainwright v. Witt, 469 U.S. 412 (1985);

Strickland v. Washington, 466 U.S. 668 (1984).
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1. PENALTY PHASE WITNESSES NOT INVESTIGATED

Themotion court clearly erred in denying Randy’s claim that counsel was
ineffective for not investigating or presenting mitigating evidence from family and
friends. Charles Stock, Ralph Kneselll, Stanley Miller, Janet Chalupny, Cindy
Lane, Jane Knese, Robert Sutter, Scott Langelier, Shirley Harvey, because counsel’s
failureviolated Randy’srightsto due process, effective assistance of counsel and
freedom from cruel and unusual punishment, under the Fifth, Sixth, Eighth and
Fourteenth Amendmentsto the United States Constitution, in that while Wendt
called eight witnesses, he spent no time preparing them to testify and never
investigated additional available witnesses. Had he done minimal investigation and
preparation, he could have established that Randy’s parents wer e distant, ignored
him, gave him no supervision or guidance; Randy was an altar boy and involved in
church, was an involved, successful sportsteam-player, received a college academic
scholar ship but not hisdream of a sports scholarship, was shy of girlsin high school,
was devastated by hisbest friend’sdeath in high school; wasrespectful, caring of
others, a peacemaker. Randy was prejudiced because these witnesses would have
given thejury a more accur ate pictur e of who Randy was and would have given
them reasons not to impose death, but to choose life.

Williamsv. Taylor, 120 S.Ct. 1495 (2000);

Jermyn v. Horn, 266 F.3d 257 (3° Cir.2001);

Kenley v. Armontrout, 937 F.2d 1298 (8" Cir.1991);

Mayfield v. Woodford, 270 F.3d 915 (9" Cir.2001).
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V. GOOD JAIL CONDUCT

Themotion court clearly erred in denying Randy’ s claim that counsel was
ineffective for presenting no evidence of Randy’sgood jail conduct because
counsel’sfailureviolated Randy’srightsto due process, effective assistance of
counsel and freedom from cruel and unusual punishment under the Fifth, Sixth,
Eighth and Fourteenth Amendmentsto the United States Constitution in that
although counsel knew Randy was a model inmate he made no attempt to
investigate or adduce that kind of evidence. Randy’sgood behavior in jail was
mitigating and would have been compelling evidenceto rebut the State’s portrait of
Randy as a violent, uncaring, drug-crazed person and to show he was helpful and
caring to guardsand inmates.

Sipper v. South Carolina, 476 U.S. 1 (1986);

Williamsv. Taylor, 120 S.Ct. 1495 (2000);

Kenley v. Armontrout, 937 F.2d 1298 (8" Cir.1991);

Strickland v. Washington, 466 U.S. 668 (1984).
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V. NO-ADVERSE-INFERENCE INSTRUCTION NOT GIVEN

Themotion court clearly erred in denying Randy’s claim that Wendt was
ineffective for not voir diring on Randy’sright not to testify and not requesting the
“no-adver se-inference” instruction in guilt phase because thisdenied Randy’srights
to remain silent, due process, afair and impartial jury, effective assistance of
counsel and freedom from cruel and unusual punishment under the Fifth, Sixth,
Eighth and Fourteenth Amendmentsto the United States Constitution, in that
Wendt’sinaction allowed thejury’sunfettered speculation about why Randy was
not taking the stand in guilt phase—including that he was confessing to first degree

murder.

Carter v. Kentucky, 450 U.S. 288 (1981);
Griffinv. California, 380 U.S. 609 (1965);
Lakesidev. Oregon, 435 U.S. 333 (1978);

Strickland v. Washington, 466 U.S. 668 (1984).
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VI. FAILURE TO INVESTIGATE AFFECTED SUPPRESSION

Themotion court clearly erred in denying without a hearing and hismotion
to reconsider Randy’s claim that Wendt was ineffective for not investigating and
presenting evidence at the suppression hearing and throughout trial that Randy was
high on cocaine when he made statementsto the police because Wendt’ sfailures
violated Randy’srightsto due process, effective assistance of counsel and freedom
from cruel and unusual punishment under the Fifth, Sixth, Eighth and Fourteenth
Amendmentsto the United States Constitution in that his motion states facts, not
conclusionsthat, if true, warrant relief; thefactsarenot refuted by therecord and
Randy was prejudiced by Wendt’sinaction. Wendt recognized Randy’s statements
wer ethe primary meansthrough which the state established itscase. Had they
been excluded, a reasonable probability exists that Randy would not have been
convicted of first degree murder, much less sentenced to death.

Strickland v. Washington, 466 U.S. 668 (1984);

Chambersv. Armontrout, 907 F.2d 825 (8" Cir. 1990);

Cavev. Singletary, 971 F.2d 1513 (11" Cir. 1992);

Satev. Tokar, 918 SW.2d 753 (Mo.banc 1996).
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VIl. FAILURE TO INVESTIGATE AFFECTED BOTH PHASES

Themotion court clearly erred in denying without a hearing and hismotion
to reconsider Randy’s claim that Wendt was ineffective for not investigating and
then presenting evidencein both phases of trial that Randy was high on cocaine,
suffering from Cocaine Psychosis or Cocaine Delirium, when he committed the
offense because Wendt’sfailuresviolated Randy’srightsto due process, effective
assistance of counsel and freedom from cruel and unusual punishment under the
Fifth, Sixth, Eighth and Fourteenth Amendmentsto the United States Constitution
in that Randy’s motion statesfacts, not conclusions, that, if true, warrant relief; the
factsarenot refuted by the record and Randy was prejudiced by Wendt’sinaction.
Wendt could have shown, had he thoroughly investigated and then presented the
available evidence, that Randy lacked the capacity to deliber ate, given the Cocaine
Psychosisor Cocaine Delirium, which would have negated the culpable mental state
necessary for conviction of first degree murder, and thisevidence would have also
established that Randy’s capacity to appreciate the criminality of hisconduct was
substantially impaired, thus warranting submission of that statutory mitigating
circumstanceto thejury.

Strickland v. Washington, 466 U.S. 668 (1984);

Kenley v. Armontrout, 937 F.2d 1298 (8" Cir.1991);

Cavev. Singletary, 971 F.2d 1513 (11" Cir.1992);

Satev. Tokar, 918 SW.2d 753 (Mo.banc1996).
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VIIl. EXCESSIVE VICTIM IMPACT

Themotion court clearly erred in denying an evidentiary hearing and
denyingrelief on Randy’sclaim that Wendt ineffectively failed to object to or
attempt to limit the state’s presentation of extensive victim impact evidence, which
included otherwise inadmissible hear say, because Wendt’sfailures denied Randy’s
rightsto due process, confrontation, effective assistance of counsel and freedom
from cruel and unusual punishment under the Fifth, Sixth, Eighth and Fourteenth
Amendmentsto the United States Constitution and violated 8565.030.4RSMo, in
that Wendt unreasonably failed to do anything to limit the jury’s consideration of
victim impact evidence that would not otherwise be admissiblein either phase. This
evidence caused thejury to sentence Randy to death based on emotion and other
arbitrary factors, not the factsand the law.

Payne v. Tennessee, 501 U.S. 808 (1991);

Strickland v. Washington, 466 U.S. 668 (1984);

Pennsylvania v. Ritchie, 480 U.S. 39 (1987);

Section 565.030.4 RSVio.
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ARGUMENT

. JURORS SHOULD HAVE BEEN STRUCK

The motion court clearly erred in overruling Randy’s claim that counsel was
ineffective for inadequately and incompletely voir diring venirepersons and not striking
biased and unqualified jurors, like Dennis Gray and Richard Maloney, because this
violated Randy’s rights to due process, afair trial before afair and impartial jury,
effective assistance of counsel and freedom from cruel and unusual punishment under the
Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution in that
Wendt failed to review juror questionnaires or ask the court for sufficient time to review
them before jury selection. Had he done so, he would have discovered that Gray and
Maloney held views rendering them unqualified to serve—since they thought laws are
“way too soft” on criminals; favored public executions; revered Oliver North; disfavored
“endless appeals,” last meals and “clergy to pamper akiller.” If he had questioned them
further, he would have moved to strike them for cause or peremptorily.

Counsel was ineffective for not adequately voir diring veniremembers about their
views on the death penalty. He received jury questionnaires pre-trial, but neither
reviewed them nor requested enough time to review them to discover biases that would
render veniremembers unqualified to serve. Had he discovered the information in the
guestionnaires, he would have further questioned them and moved to strike them, for

cause or peremptorily. By leaving them on Randy’sjury, he violated Randy’s
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constitutional rights to due process, effective assistance of counsel, afair trial with an
impartial jury, and freedom from cruel and unusual punishment.

Dennis Gray and Richard Maloney were jurors on Randy’s case Gray the
foreperson. (LF103,129-30). To prepare for voir dire, Wendt did “nothing other than
look[] at the questionnaires that had become available prior to the actual voir dire
examination.” (PCRTr23). The court recalled sending some questionnaires to the
lawyers, but some drifted in slowly and late. (PCRTr24). Wendt “spent hours’ looking at
the questionnaires that were available early, but spent little time on the later ones and
didn’t request time to review the ones he received close to voir dire. (PCRTr26-27). He
didn’t recall why he didn’t ask for more time. (PCRTr27). He stated he spent inadequate
time reviewing the questionnaires and didn’t request the time to do so, although he
received many questionnaires the morning of trial, including Gray’s and Maloney’s.
(Wendt depol153). He acknowledged that “prudent practice would have dictated that |
ask for sufficient time and didn’t ask for it, again, it's inexcusable, especially in view of
what’s contained in here.” (Wendt depol53).

Wendt noticed Foreman Gray’s demeanor throughout trial and feared he would be
the foreperson. (Wendt depol42-43;,PCRTr27). When the jury came back with death,
Gray smirked. (Wendt depol43). After the jury left, Wendt perused the questionnaires.
(Wendt depol44;PCRTr27).

Gray believes our laws are “way to [sic] soft” on criminals; his most admired
person is Oliver North; his solution to crime is to “build more jails. And give out longer

sentences—keep these off the streets—fewer paroles. | pay enough taxes to float a
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battleship anyway.” (MEx41). On the death penalty, he stated, “make executions public.
If acriminal knew he was being executed in a public square in front of thousands of
people, he might [think] twice about committing a murder.” (MEx41).

Voir dire revealed nothing untoward about Gray’s views on the death penalty.
But, the sole question the court asked to instigate a dialogue with jurors was “Is there
anybody that could not follow the Court’s instructions with respect to the range of
punishment? Basically folks, that is what I’m asking you is the death penalty question.
Is there anybody here that feels that they could not follow the Court’s instructions?’
(Tr43).

When Wendt finally reviewed Gray’s questionnaire and saw his answers, “I
actually became physically nauseated....” (PCRTr27;Wendt depol64). Wendt would
not have left Gray on the jury had he known Gray so admired North—Gray would have
been his first strike. (PCRTr28,31;Wendt depol45-46). At the very least, that knowledge
would have prompted extensive questioning by Wendt to develop a cause strike.
(PCRTr32,86). He believed this was “the most egregious mistake I’ ve ever made in the
trial of acase. It could well have had catastrophic consequences for my client and there's
no excuse for it.” (Wendt depol46). Because he didn’t see his questionnaire responses,
Wendt neither asked Gray his views on the death penalty nor decided not to question
Gray. (PCRTr32-34).

Wendt didn’t recall reading Richard Maloney’s questionnaire before voir dire and
is certain he didn’t read many of his answers. (PCRTr36). Maloney aso believed “for

the most part, [our laws are] too soft” on criminals; crime can be solved if we “abolish
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the parole board, no more good time,” and, as to the death penalty, “don’t allow endless
appeals, 15 years moretime. Last meals, and clergy to pamper akiller. He didn't allow
this for hisvictim. If heisfound guilty, do it.” (MEx42).

Maloney’s answers “flabbergasted” We